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September 12, 2011 
 
Mr. Ted Fellman 
Tennessee Housing Development Agency 
404 James Robertson Pkwy Ste 1114 
Nashville, TN 37219-1522 
 
Dear Mr. Fellman,  
 
I am writing on behalf of NH&RA’s Tennessee Developers Council (TDC) in response to THDA 
Tax Credit Committee Chairman Perrey’s call for additional feedback regarding the 2012 and 
2013 THDA LIHTC and Tax-Exempt Bond Funding Rounds.   We appreciate the opportunity to 
provide feedback on the allocation process and are pleased to extend our ongoing dialogue with 
THDA on these proposed changes.   The following comments are meant to supplement our 
letters to the Agency dated July 18, 2011 and August 4, 2011 and primarily respond to comments 
and feedback made by THDA Board members, staff and industry participants at the August 16 
meeting of THDA’s Tax Credit Committee. 

Contracting Market Studies   
At present, Tennessee requires a LIHTC applicant to contract directly with an independent 3rd 
party market analyst selected from THDA’s Exhibit 9 (Approved Market Study Vendor Listing).  
We provided brief comments in our July 18 letter on the subject of contracting market studies 
generally addressing this topic which we are now expanding upon in this letter.  We recommend 
that THDA continue this practice rather than have the Agency contract directly with the market 
analyst.  There are a number of practical and economic reasons for the developer to contract 
directly with the market analyst. 
 
In addition to being used by THDA to make allocation decisions, the market study is also an 
important consultative tool for the development team, used throughout the pre-development 
process to fine-tune the character of a proposed property including the rents, unit mix, and 
amenities.  If the state Agency contracts the market study directly the developer loses complete 
access to this important tool and/or will be forced to commission a second study at additional 
expense.  Furthermore, because the amenities identified in the market study are used in the 
competitive scoring portion of the application, it is critical that the developer be able to consult 
with the analyst prior to the application to assure that all amenities are properly denoted in the 
report.  The client-consultant relationship between the developer and analyst must remain intact 
to assure the analyst’s responsiveness to reasonable requests (i.e. requests that do not jeopardize 
the independence of the analyst’s conclusions). 
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Although it has not been stated explicitly by THDA, we have inferred that it is possible the 
Agency is considering contracting directly with the analyst in part because of a lack of quality 
and/or independence in some reports of reports received by the Agency.  TDC recommends that 
if this is the concern, the Agency would be able to control this more effectively by stricter 
control of THDA’s approved list—poor performing analysts should be removed immediately.  
The quality of the reports could be improved further by adopting more detailed and stringent 
market study standards, such as the National Council of Affordable Housing Market Analysts 
Model Content Standards for Market Studies for Rental Housing.  Requiring the use of a single 
methodology for key components of the market study will give the Agency a tool to give an 
apples-to-apples comparison of market feasibility. 
 

Forward Allocation 
We commend the THDA Tax Credit Committee’s recommendation that THDA forward allocate 
the bulk of its 2012 LIHTC.  The Council concurs that it is important to accelerate the allocation 
process to take advantage of the fixed 9 percent LIHTC rate before it expires.   
 
TDC further recommends that the Tax Credit Committee and THDA staff consider forward 
allocating credits in future years.  We understand that it is not staff’s current inclination to 
forward allocate beyond 2012; however, we believe there are several compelling reasons to 
forward allocate a portion of LIHTCs in 2013.  As one of the few active portions of the real 
estate sector during the current economic downturn we feel that having an undue gap in 
allocation and its resulting economic activity would be very poorly timed.  This would 
negatively impact not only  developers, but also affiliated businesses including contractors, 
subcontractors, suppliers, and consultants in the midst of already decreased economic activity in 
the real estate sector.  The gap in development could also impact THDA’s own short-term 
economics as  a portion of the Agency’s budget is dependent on fees generated during the 
development process. 
 
We do not feel that there is a strong risk that the additional development will result in a glut of 
new units in the marketplace.  There is strong demand for affordable units for renters in 
Tennessee (THDA’s own reports indicate that 47 percent of the state’s renters live in 
unaffordable housing).  The Agency will naturally also utilize mandated market studies and other 
resources in their allocation decisions to assure specific markets are not overbuilt.  To address 
concerns that forward allocating credits in 2013  would make it difficult for the Agency to 
respond rapidly to a market event (e.g. a major plant closing/opening) the Agency might consider 
holding back a portion of its credits as it has proposed to do so in 2012. 

Timing & Calendar 
Regardless as to whether the Board and Agency choose to forward allocate in 2013, TDC 
recommends they take immediate action to accelerate the allocation calendar.  Accelerating the 
allocation calendar even by a few months would allow developers to begin construction in 
earnest prior to Tennessee’s rainy season.  This would help reduce a variety of construction 
related expenses, reduce building materials exposure to the elements, and mitigate construction 
delays brought on by heavy rains.  
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In the event that the Agency does not choose to forward allocate credits in 2013 this will reduce 
the amount of ‘dead time’ for the sector.  If the Agency does choose to forward allocate credits 
in 2013 as we are advocating we still recommend accelerating the allocation round timing and 
processing. 
 
In addition to beginning the allocation calendar earlier, TDC suggest that length of the round can 
also be made shorter through eliminating the cure review hearing.   TDC believes that the 
opportunity to cure applications is an important component of the application process; however, 
the current process is time consuming and could be made more efficient.  Cures and appeals can 
easily be handled by staff, eliminating the need for the board cure review hearing.   Furthermore, 
clarifications to the QAP (as are currently being proposed) would likely eliminate much of the 
appeals under the current system.  We believe that review and discussion with the multifamily 
staff, with the THDA Executive Director as final arbiter, would be an improvement to the 
process and expedite the allocation process by a month or more.  This would also free up staff 
and the board’s time to focus on other duties and obligations. 
 
TDC members are divided on the topic of revisiting the scoring of their applications for projects 
funded with 2012 LIHTCs.   
 
Some TDC members maintain that since it is a new funding round it would be appropriate for 
applicants to be allowed to appeal points assigned, perhaps by applying the streamlined appeal 
approach described above.   Particular concern has been expressed as to the application of points 
pertaining to occupancy and amenities.   
 
Other TDC members maintain that applications were scored in accordance with 2011 QAP cure 
and review procedures.   These members cite the forward commitment of 2012 credits as an 
accommodation made by THDA board to fund additional 2011 applications, not a "new" funding 
round, therefore not subject to new scoring appeals.   

4% Bond Program 
Expanding upon earlier comments on August 4, TDC recommends that requirements for the 4% 
bond program be segregated in a completely separate governing document from the 9% LIHTC.  
Many requirements that are appropriate for the 9% program are overly burdensome for the 4% 
program because of the difference in project economics between the two programs.  This is 
especially relevant for construction and rehabilitation environmental/sustainability related 
expenses, as bond transactions tend to involve acquisitions and rehabilitation.   

Related Parties Rules/Vertically Integrated Firms 
Expanding upon earlier comments on July 18, we recommend THDA revisit fee structures for 
vertically integrated development companies. 
The present QAP sets the maximum developer fee at 15% of eligible basis and the maximum 
Contractor profit at 14% of eligible costs.  However, when the developer and contractor are 
related (many companies create operational efficiencies by vertically integrating design, 
development, management and/or building functions) the maximum combined fee that can be 
taken is 25% (4% less than if the functions of development and general contracting were 
separate).   
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This policy unfairly penalizes vertically integrated development firms by limiting their fees and 
profits.  We presume this discrepancy in fees was adopted by THDA as a means to protect 
against inappropriate inurnment; however, we contend that other policies in place already assure 
this goal.  THDA’s has already adopted a rigorous cost-certification procedure for related firms 
that ensures that related developer-contractors are held accountable.   Many vertically integrated 
firms would argue that there are more protections and increased accountability when the 
contractor is related to the developer/owner because they know they will have to “live” with the 
project upon completion.  It should also be noted that, many financing partners (investors and 
lenders) actually like the added security and accountability that can be provided with vertically 
integrated development firms.   
  

Conclusion 
We deeply appreciate the opportunity to provide you with this feedback.  We would be very 
happy to discuss any specifics you might have regarding these comments or other subjects of 
concern.  You may contact me directly with any questions at 202-939-1753 or 
tamdur@housingonline.com.  Thank you for your consideration. 
 
Best Regards, 
 
 
 
Thom Amdur   
Executive Director 
 
cc: Ralph Perrey 
Laura Sinclair 
Judith Smith 
Ed Yandell 
 

About the Tennessee Developers Council 
The Tennessee Developers Council is an independent council of the National Housing & 
Rehabilitation Association comprised of LIHTC and affordable multifamily developers (both 
private and non-profit) who work with the Tennessee Housing Development Agency.  The 
Council convenes on a regular basis to share ideas, network, and provide a clear voice on key 
policy issues being considered by THDA and state legislators.   

About National Housing & Rehabilitation Association 
NH&RA is a national trade association comprised of professionals involved in the development, 
ownership, operation and finance of multifamily affordable housing.  Formed in 1971, our 
members include developers, owners, property managers, debt and equity providers, attorneys, 
accountants, and other professionals involved in tax-advantaged real estate. 
 


